generally by  the  availability of crews.     Also,   they contend  that  by reason
of miners   receiving  higher  unit   pay in smaller   stopes,   that Jenkins's
actual  earnings   for   the  year   1981,   were  not  adversely  affected.

The  same  principles  to  prove  a prima facie case of discrimination   in
Pasula-Robinette,   supra,  discussed   earlier herein,   apply to   this   issue.     As
to   the   first   element,   again Day Mines  concedes   in  its   brief  that  Jenkins
was   engaged   in   certain  protected  activities during  the  period  of  time   from
December  25,   1980  through February 4,   1981.     The  second  element,   and  the
specific   issue here,   is whether Day Mines  took  an  adverse  action   against
Jenkins   after January 23,   1981  in not   assigning him back  to  stope 4114 when
it   became   available,   and  if  so,   was   such   adverse  action motivated   in  any
part  by Jenkins's  protected  activities?

The most   credible   evidence   supports  Day Mines's   contention   that   there
was  not   an  existing  policy  at  the Republic Unit  mine which  expressly
guaranteed  permanent   stope  assignments.     Ron Short  testified  that  when  a
stope becomes  available,   after  the   sand   filling  operation  is  completed,   if
the miners   who  previously mined   this  stope  are   available   and  not   presently
in  an  assigned operating  stope,   and  had  done  a  good  job  before,   they would
be  reassigned  to  that  same  stope.     However,   Short  stated,   it  was  not   the
operator's   policy to  substitute miners during  the mining  cycle  as   this
would  be  unfair  to   the  originally assigned  crew.     Further,   crew avail-
ability was   an essential  element   to   stope  assignments.

William Gianukakis,   shift   foreman at  Republic Unit mine,   testified
that he had  been  a miner  at   this   particular mine   for  over  20 years   and
shifter  during   the   last   two  years having  responsibility   for  crew
assignments.     He  concurred with  Short's  testimony as   to how stope  assign-
ments  were made   and   stated  that  this had been  the  same  policy  for  as  long
as  he  had worked  there.     Tom Bradley,   the  other   shifter  responsible   for
crew assignments,   agreed  with  both Gianukakis's   and Short's   testimony on
crew assignments.     He  stated   that  the understanding with Jenkins   and
Vilardi  was   that   they would  be reassigned  to stope 4114  if  they were
finished with 4222 when 4114 became   available.     However,   it   took  longer
than  expected   to   finish   the  mining cycle   in 4222,   partly because Jenkins
was  gone  for a week during  that  time.     Bradley admitted   that   at  times  a
stope will   stand  idle   for a period of time,   if everyone   is  working else-
where.     However,   when  stope 4114 became  available,   Jenkins   and Vilardi  were
not   finished   in 4222  and  other miners were waiting  to  go   into   a  stope.
About   a  conversation with Jenkins  in January 1981  regarding his   complaint
of not  being sent  back to 4114,  Bradley testified  as   follows;

I  told  him basically  that   since he  wasn't  done with
4222,   we  weren't  going to pull him out   in  the middle
of a mining cycle  to  put him in 4114 when we had  other
miners   that  were waiting  to go   into  a stope.     I didn't
feel   it  would   be  fair   to  put John  Holden  and Tom Rice
in 4222 on  cleanup  where  you didn't  make   any money  and
then put Danny  and  Sam in 4114 where  they'd make   the
money (Tr.   295).

500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